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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    At t or ney Joseph W.  Wei gel  appeal s 

Ref er ee Chr i st i ne Har r i s Tayl or ' s r epor t  and r ecommendat i on t hat  

hi s l i cense t o pr act i ce l aw i n Wi sconsi n be suspended,  and t hat  

he shoul d pay t he cost s of  t he di sci pl i nar y pr oceedi ng.   

At t or ney Wei gel  ar gues t hat  t he r ef er ee er r oneousl y concl uded he 

commi t t ed t he mi sconduct  al l eged i n t he OLR' s compl ai nt .    

¶2 On r evi ew,  we accept  t he r ef er ee' s f act ual  f i ndi ngs 

and her  concl usi ons wi t h r espect  t o t he f i r st  t wo count s al l eged 
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i n t he di sci pl i nar y compl ai nt .   We di smi ss t he t hi r d count  and 

we have concl uded t hat  a publ i c r epr i mand i s suf f i c i ent  

di sci pl i ne f or  At t or ney Wei gel ' s mi sconduct .   At t or ney Wei gel  

shal l  pay t he cost s of  t hi s pr oceedi ng.  

¶3 At t or ney Wei gel  was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1960.   He i s a per sonal  i nj ur y at t or ney pr act i c i ng 

i n Mi l waukee.   He was pr evi ousl y di sci pl i ned by pr i vat e 

r epr i mand on Januar y 26,  1979,  f or  f ai l i ng t o pr ompt l y not i f y a 

c l i ent  of  t he adver se r esul t  i n her  damages act i on agai nst  an 

opposi ng par t y and i nsur ance company.    

¶4 The backgr ound gi v i ng r i se t o t hi s pr oceedi ng st ems 

f r om t he cont ent i ous di ssol ut i on of  a Mi l waukee l aw f i r m.   The 

Of f i ce of  Lawyer  Regul at i on ( OLR)  f i l ed a compl ai nt  agai nst  

At t or ney Wei gel  on June 21,  2010.   The compl ai nt  al l eged t hat  

At t or ney Wei gel  had:  ( 1)  ent er ed i nt o an i mper mi ssi bl e non-

compet i t i on agr eement  cont r ar y t o f or mer  SCR 20: 5. 6( a) ; 1 

( 2)  mi sl ed cl i ent s and t he publ i c by cont i nui ng t o use t he f i r m 

                                                 
1 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he Wi sconsi n Supr eme 
Cour t  Rul es wi l l  be t o t hose i n ef f ect  pr i or  t o Jul y 1,  2007.  

For mer  SCR 20: 5. 6( a)  pr ovi ded t hat  a l awyer  shal l  not  
par t i c i pat e i n of f er i ng or  maki ng " a par t ner shi p or  empl oyment  
agr eement  t hat  r est r i ct s t he r i ght s of  a l awyer  t o pr act i ce 
af t er  t er mi nat i on of  t he r el at i onshi p,  except  an agr eement  
concer ni ng benef i t s upon r et i r ement ;  .  .  .  . "  
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name " Ei senber g,  Wei gel ,  Car l son,  Bl au & Cl emens,  S. C. "  cont r ar y  

t o SCR 20: 7. 1( a) ( 1) , 2 SCR 20: 7. 5( a) , 3 and SCR 20: 8. 4( c) ; 4 and ( 3)  

pai d i mper mi ssi bl e bonuses t o a par al egal  cont r ar y t o 

SCR 20: 5. 4( a) ( 3) . 5  The par t i es f i l ed a par t i al  st i pul at i on of  

f act s.   The r ef er ee conduct ed an evi dent i ar y hear i ng on 

Januar y 12,  2011.   

¶5 On Mar ch 17,  2011,  t he r ef er ee i ssued a r epor t  

cont ai ni ng ext ensi ve f act ual  f i ndi ngs and concl udi ng t hat  t he 

OLR had pr oven i t s case wi t h r espect  t o al l  t hr ee count s.   The 

                                                 
2 For mer  SCR 20: 7. 1( a) ( 1)  st at ed:  

A l awyer  shal l  not  make a f al se or  mi sl eadi ng 
communi cat i on about  t he l awyer  or  t he l awyer ' s 
ser vi ces.   A communi cat i on i s f al se or  mi sl eadi ng i f  
i t :  

 ( 1)  cont ai ns a mat er i al  mi sr epr esent at i on of  
f act  or  l aw,  or  omi t s a f act  necessar y t o make t he 
st at ement  consi der ed as a whol e not  mat er i al l y  
mi sl eadi ng;  .  .  .  .  

3 For mer  SCR 20: 7. 5( a)  st at ed,  i n per t i nent  par t ,  t hat  " [ a]  
l awyer  shal l  not  use a f i r m name,  l et t er head or  ot her  
pr of essi onal  desi gnat i on t hat  v i ol at es Rul e 7. 1. "  

4 For mer  SCR 20: 8. 4( c)  st at ed i t  i s  pr of essi onal  mi sconduct  
f or  a l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  
decei t  or  mi sr epr esent at i on;  .  .  .  . "  

5 For mer  SCR 20: 5. 4( a) ( 3)  pr ovi ded as f ol l ows:   " A l awyer  or  
l aw f i r m shal l  not  shar e l egal  f ees wi t h a nonl awyer ,  except  
t hat  .  .  .  ( 3)  a l awyer  or  l aw f i r m may i ncl ude nonl awyer  
empl oyees i n a compensat i on or  r et i r ement  pl an,  even t hough t he 
pl an i s based i n whol e or  i n par t  on a pr of i t - shar i ng 
ar r angement . "  
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r ef er ee r ecommended a 60- day suspensi on and i mposi t i on of  cost s.   

At t or ney Wei gel  appeal ed. 6    

¶6 A r ef er ee' s f i ndi ngs of  f act  wi l l  not  be set  asi de 

unl ess c l ear l y er r oneous.   Concl usi ons of  l aw ar e r evi ewed de 

novo.   See I n r e Di sci pl i nar y  Pr oceedi ngs Agai nst  Ei senber g,  

2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   Thi s cour t  i s  

f r ee t o i mpose what ever  di sci pl i ne i t  deems appr opr i at e,  

r egar dl ess of  t he r ef er ee' s r ecommendat i on.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶7 Some backgr ound i s necessar y t o assess t he f i r st  t wo 

char ges agai nst  At t or ney Wei gel .   I n 1975 At t or ney Al v i n 

Ei senber g,  al r eady an exper i enced l awyer ,  or gani zed t he l aw f i r m 

                                                 
6 At t or ney Wei gel  moved t o st ay br i ef i ng on t he appeal  and 

t o r eopen t he r ecor d based on hi s c l ai m t hat  " new evi dence"  
under mi ned t he cr edi bi l i t y  of  cer t ai n wi t nesses who t est i f i ed 
agai nst  hi m at  t he evi dent i ar y hear i ng.   Thi s cour t  r emanded t he 
mat t er  t o t he r ef er ee.   On May 24,  2011,  Ref er ee Tayl or  
r ecommended t hat  t he cour t  deny At t or ney Wei gel ' s mot i on t o 
r eopen t he r ecor d.   The r ef er ee f ound t hat  t he al l eged newl y 
di scover ed evi dence was not  mat er i al  t o and had no r el at i on t o 
any of  t he t hr ee cl ai ms f or  di sci pl i ne.   On May 26,  2011,  t hi s 
cour t  i ssued an or der  st at i ng t hat  At t or ney Wei gel  woul d have 20 
days t o appeal  t he r ef er ee' s r ecommendat i on on t he mot i on t o 
r eopen t he r ecor d.   On June 24,  2011,  At t or ney Wei gel  r equest ed 
an ext ensi on of  t i me t o appeal  t hat  r ecommendat i on.   On Jul y  12,  
2011,  t hi s cour t  i ssued an or der  denyi ng t he mot i on t o ext end 
t he t i me,  but  st at ed t hat  t he par t i es coul d addr ess t he 
r ecommendat i on t o deny t he mot i on t o r eopen i n t hei r  appel l at e 
br i ef s on t he di sci pl i nar y mat t er .  

At t or ney Wei gel  ment i oned t he mot i on t o r eopen t he r ecor d 
i n hi s St at ement  of  t he Case,  but  di d not  devel op hi s ar gument .   
Accor di ngl y,  we accept  t he r ef er ee' s r ecommendat i on and we deny 
At t or ney Wei gel ' s mot i on t o r eopen t he r ecor d.  
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of  Al v i n H.  Ei senber g,  S. C. ,  as a ser vi ce cor por at i on.   At t or ney 

Ei senber g was t he sol e shar ehol der .    

¶8 I n 1990 si x at t or neys,  i ncl udi ng At t or ney Wei gel ,  

acqui r ed shar es i n t he Ei senber g f i r m.   On Mar ch 1,  1999,  

At t or ney Wei gel  became t he pr esi dent  of  t he f i r m,  whi ch was 

known dur i ng t he r el evant  per i od as Ei senber g,  Wei gel ,  Car l son,  

Bl au & Cl emens,  S. C.    

¶9 On Mar ch 11,  1999,  At t or ney Wei gel ,  on behal f  of  t he 

f i r m,  ent er ed i nt o a St ock Redempt i on Agr eement  by whi ch t he 

f i r m r edeemed al l  of  At t or ney Ei senber g' s shar es of  st ock.   As a 

condi t i on of  t he r edempt i on,  t he f i r m agr eed t o empl oy At t or ney 

Ei senber g under  an Empl oyment  Agr eement  on a mont h- t o- mont h 

basi s,  wi t h t he r i ght  t o t er mi nat e hi s empl oyment  on 30 days'  

wr i t t en not i ce. 7  The Empl oyment  Agr eement  cont ai ned a covenant  
                                                 

7 Par agr aph 7 of  t he St ock Redempt i on Agr eement  def i ned 
At t or ney Ei senber g' s post - agr eement  r el at i onshi p wi t h t he f i r m 
as f ol l ows:   

Af t er  Cl osi ng,  t he Cor por at i on wi l l  empl oy 
Ei senber g st r i ct l y as an empl oyee,  pur suant  t o t he 
t er ms of  t he Empl oyment  Agr eement ,  a copy of  whi ch i s 
at t ached t o t hi s Agr eement  as Exhi bi t  " E, "  .  .  .  .   
The Cor por at i on may cont i nue t o i ncl ude Ei senber g' s 
name i n t he name of  t he Cor por at i on,  and use hi s name 
i n adver t i s i ng and/ or  pr omot i onal  mat er i al s f or  so 
l ong as he r emai ns an empl oyee of  t he Cor por at i on,  
subj ect  al ways t o t he Rul es of  Pr of essi onal  
Responsi bi l i t y  i n ef f ect .   At  Ei senber g' s opt i on,  t he 
Cor por at i on wi l l  l i s t  hi m " of  counsel . "   For  so l ong 
as t he Cor por at i on uses Ei senber g' s name i n any manner  
( i n t he f i r m name,  as " of  counsel , "  i n pr omot i onal  
mat er i al ,  i n adver t i s i ng,  i n publ i c r el at i ons,  or  
ot her wi se)  Ei senber g wi l l  have t he r i ght  t o di sappr ove 
t he pl acement  and cont ent  of  any adver t i s i ng,  publ i c 
r el at i ons,  and/ or  pr omot i onal  mat er i al  used by t he 
Cor por at i on,  and t he Cor por at i on wi l l  compl y.  
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agai nst  compet i t i on whi ch speci f i ed t hat  At t or ney Ei senber g was 

pr ohi bi t ed f r om pr act i c i ng l aw i n t he Gr eat er  Mi l waukee ar ea f or  

a per i od of  s i x mont hs af t er  he ceased t o be empl oyed by t he 

f i r m.   As r el evant  her e,  par agr aph 1 of  t he Empl oyment  Agr eement  

pr ovi ded:   

 Empl oyment .   The Empl oyer  her eby hi r es t he 
Empl oyee as an at t or ney and t he Empl oyee does her eby 
accept  such empl oyment  upon t he t er ms and condi t i ons 
her ei naf t er  set  f or t h and agr ees t o per f or m t he 
pr of essi onal  dut i es r equi r ed of  hi m t o t he best  of  hi s 
abi l i t y .   The par t i es agr ee t hat  t he Empl oyee wi l l  
spend most  of  hi s t i me on publ i c  r el at i ons,  pr omot i on,  
and adver t i s i ng.  The Empl oyee wi l l  have manager i al  
cont r ol  over  t he Empl oyer ' s pr ogr ams f or  publ i c 
r el at i ons,  pr omot i on,  and adver t i s i ng,  and wi l l  have a 
r easonabl e budget  t o conduct  such pr ogr ams.  The 
Empl oyee wi l l  r epor t  di r ect l y t o Joseph W.  Wei gel ,  
Pr esi dent  and Seni or  Par t ner ,  and no one el se.    

¶10 The Empl oyment  Agr eement  st at ed At t or ney Ei senber g was 

ent i t l ed t o empl oyee benef i t s " cust omar i l y r ecei ved by ot her  

at t or neys empl oyed by Empl oyer , "  i ncl udi ng mal pr act i ce 

i nsur ance,  bar  associ at i on dues,  and payment  f or  pr of essi onal  

semi nar s.   I t  al so r equi r ed t he f i r m t o pr ovi de f aci l i t i es,  

equi pment ,  suppl i es,  and per sonnel  necessar y f or  At t or ney 

Ei senber g' s per f or mance of  hi s " pr of essi onal  dut i es. "   

¶11 The covenant  at  i ssue,  i n par agr aph 11 of  t he 

Empl oyment  Agr eement ,  st at es:    

Covenant  agai nst  Compet i t i on.   Dur i ng Empl oyee' s 
empl oyment  her eunder  and f or  a per i od of  s i x mont hs 
af t er  he ceases t o be empl oyed by Empl oyer  or  Mar ch 1,  
2001,  whi chever  i s l at er ,  Empl oyee shal l  not [ ]  
pr act i ce l aw i n t he Gr eat er  Mi l waukee ar ea ( ot her  t han 
wi t h Empl oyer ) .  I t  i s  agr eed,  however ,  t hat  t hese 
r est r i ct i ons shal l  not  appl y,  shoul d Empl oyer  
t er mi nat e i t s busi ness,  cease t o exi st ,  or  cause an 
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Event  of  Def aul t  as def i ned i n t he St ock Redempt i on 
Agr eement  cal l i ng f or  t hi s Empl oyment  Agr eement ,  or  
br each any of  t he agr eement s cal l ed f or  by t he St ock 
Sal e Agr eement .    

¶12 I n Januar y 2005 t he Fi r m,  wi t hout  gi v i ng pr i or  not i ce 

t o At t or ney Ei senber g,  moved i t s l aw of f i ce t o a new l ocat i on.   

A l et t er  was l ef t  f or  At t or ney Ei senber g sayi ng t her e was no 

of f i ce space f or  hi m at  t he new l ocat i on,  t hat  he shoul d go 

home,  and t hat  hi s paychecks woul d be sent  t o hi m.    

¶13 For  mont hs af t er  t he f i r m moved,  i t  caused a t r uck 

wi t h a s i gn mount ed on bot h s i des t o be par ked on a publ i c 

st r eet  near  t he ol d of f i ce.   The si gn on t he t r uck i ndi cat ed t he 

f i r m had moved and pr ovi ded t he new addr ess.    

¶14 On Januar y 31,  2005,  t he f i r m sent  a l et t er  t o c l i ent s 

sayi ng t hat  t he of f i ce had moved and st at ed t hat  " ever yt hi ng 

r emai ned t he same"  i ncl udi ng t he " same at t or neys"  and phone 

number .    

¶15 On Febr uar y 8,  2005,  At t or ney Ei senber g' s counsel  

del i ver ed a l et t er  t o At t or ney Wei gel ,  t er mi nat i ng At t or ney 

Ei senber g' s empl oyment  wi t h t he Fi r m and r equest i ng t he Fi r m 

st op usi ng t he Ei senber g name.   The l et t er  st at ed:    

Encl osed pl ease f i nd a l et t er  I  am hand 
del i ver i ng on behal f  of  Al v i n H.  Ei senber g.   Pl ease 
not e t hat  your  f i r m shoul d i mmedi at el y cease and 
desi st  usi ng Mr .  Ei senber g' s name i n t he name of  your  
f i r m and/ or  any adver t i s i ng or  pr omot i onal  mat er i al .    

¶16 Encl osed wi t h t he Febr uar y 8,  2005 l et t er  was a l et t er  

t o At t or ney Wei gel  f r om At t or ney Ei senber g st at i ng:    

I  am her eby gi v i ng you t hi s not i ce of  t er mi nat i on 
of  my empl oyment  wi t h t he l aw f i r m of  Ei senber g,  
Wei gel ,  Car l son,  Bl au & Cl emens,  S. C.   Because I  
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r egar d t he l aw f i r m as bei ng i n br each of  bot h my 
Empl oyment  Agr eement  and St ock Redempt i on Agr eement ,  I  
do not  bel i eve t hat  t hi s not i ce i s necessar y but  I  am 
nonet hel ess gi v i ng i t  t o avoi d f ut ur e ar gument s as t o 
my empl oyment  st at us.  

Al so,  pl ease accept  t hi s l et t er  as not i ce t hat  
you ar e t o i mmedi at el y cease and desi st  usi ng t he name 
" Ei senber g"  and t hat  i t  shoul d be r emoved f r om t he 
name " Ei senber g,  Wei gel ,  Car l son,  Bl au & Cl emens,  
S. C. "   I  wi t hdr aw my consent  and di sappr ove of  any 
f ur t her  use of  my name i n any adver t i s i ng,  publ i c 
r el at i ons and/ or  pr omot i onal  mat er i al  used by your  l aw 
f i r m.  

¶17 On Febr uar y 9,  2005,  At t or ney Wei gel  execut ed and 

ar r anged f or  t he Fi r m' s counsel  t o del i ver  a pr oposed agr eement  

t o At t or ney Ei senber g.   The pr oposed agr eement  made expl i c i t  

r ef er ence t o t he covenant  agai nst  compet i t i on i n t he Empl oyment  

Agr eement .   

¶18 On Febr uar y 10,  2005,  At t or ney Ei senber g' s counsel  

del i ver ed a l et t er  t o t he Fi r m' s counsel  st at i ng,  among ot her  

t hi ngs,  t hat :    

[ w] hi l e Mr .  Ei senber g i s wi l l i ng t o ent er  i nt o an 
agr eement  separ at i ng hi msel f  f r om t he l aw f i r m,  by 
pr esent i ng t he encl osed dr af t ,  I  do not  want  t o cancel  
hi s pr evi ous i nst r uct i on t hat  t he l aw f i r m i mmedi at el y 
di scont i nue usi ng hi s name.    

¶19 At t or ney Ei senber g' s counsel  sent  l et t er s on 

Febr uar y 11,  2005,  and Febr uar y 14,  2005,  cont i nui ng t o pr ot est  

t he f i r m usi ng At t or ney Ei senber g' s name and aski ng t he f i r m t o 

cease and desi st  usi ng " Ei senber g"  i n t he f i r m' s name.    

¶20 By l et t er  dat ed Febr uar y 16,  2005,  t he Fi r m' s counsel  

asser t ed t hat  under  t he Empl oyment  Agr eement  " t he pr esent  

owner shi p has t he r i ght  t o use t he Ei senber g name unt i l  t he 30 
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days has expi r ed. "   The f i r m asser t ed t hat  i f  Ei senber g' s 

r esi gnat i on l et t er  of  Febr uar y 8,  2005,  was assumed t o pr ovi de 

such not i ce,  t he 30 days woul d expi r e on Mar ch 10,  2005,  and at  

such t i me " t he pr esent  owner shi p woul d be l egal l y r equi r ed t o 

cease usi ng t he name Al vi n H.  Ei senber g. "    

¶21 By l et t er s dat ed Febr uar y 17,  2005,  and Febr uar y 28,  

2005,  At t or ney Ei senber g' s counsel  r enewed hi s obj ect i ons t o t he 

f i r m' s cont i nued use of  t he Ei senber g name.   

¶22 Af t er  t he move t o t he new of f i ce and unt i l  Mar ch 2005,  

t he f i r m cont i nued t o di spl ay i n t he c l i ent  wai t i ng ar ea a 

f r amed phot o of  f or mer  Gr een Bay Packer  f oot bal l  pl ayer  Reggi e 

Whi t e whi ch cont ai ned t he handwr i t t en st at ement :   

Happy bi r t hday Mr .  Al v i n Ei senber g.   Thank you f or  
your  car i ng hear t .   You ar e a Humbl e man.   May our  
Lor d Jesus t he Son of  Jehovah God Bl ess You.   Reggi e 
Whi t e # 92[ . ]  1 Cor .  13.  

¶23 On Mar ch 3,  2005,  t he f i r m,  st i l l  usi ng t he Ei senber g 

name,  ent er ed i nt o an agr eement  wi t h a l awyer  named Donal d S.  

Ei senber g.   At  t he t i me,  Donal d Ei senber g was engaged i n an " of  

counsel "  r el at i onshi p wi t h a Madi son l aw f i r m and was not  

af f i l i at ed wi t h t he f i r m i n any way.   Donal d Ei senber g was never  

a shar ehol der  or  an empl oyee of  t he f i r m.   Pur suant  t o t he 

agr eement ,  Donal d Ei senber g was pai d a f l at  sum of  $1, 500 per  

mont h,  wi t h no FI CA deduct i ons or  t ax wi t hhol di ngs f r om t he 

payment s,  as l ong as he mai nt ai ned a l i cense t o pr act i ce l aw,  

whet her  or  not  he di d anyt hi ng f or  t he f i r m.   He spent  l i t t l e 

t i me i n t he f i r m' s of f i ce.  
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¶24 The f i r m t hen af f i xed a name pl at e st at i ng 

" Mr .  Ei senber g"  on an of f i ce door  at  t he new of f i ce.   

¶25 Somet i me af t er  Mar ch 3,  2005,  At t or ney Wei gel  s i gned a 

l et t er  f or  t he f i r m and mai l ed i t  t o cer t ai n c l i ent s.   The 

l et t er  st at ed:    

We have MOVED our  of f i ces t o 3732 West  Wi sconsi n 
Avenue,  Sui t e 300[ , ]  Mi l waukee,  Wi sconsi n 53208[ . ]   
Ever yt hi ng el se r emai ns t he same!   The same f r i endl y,  
dedi cat ed st af f  t o hel p you——i ncl udi ng t he same 
at t or neys;  medi cal  doct or ,  engi neer ,  par al egal s;  
speci al i st s;  i nvest i gat or s and suppor t  st af f !   

Our  " number s"  r emai n t he same:  phone number s of  
( 414)  342- 1000 and ( 800)  486- 0106[ ; ]  f ax number  of  
( 414)  342- 5060  

We al l  i nvi t e you t o st op i n and see our  br i ght ,  newl y 
r emodel ed ( al l  on one f l oor )  of f i ces.   ( Emphasi s 
added) .  

¶26 I n Mar ch 2005 and f or  some t i me t her eaf t er ,  t he f i r m 

r an t el evi s i on adver t i sement s r ef er r i ng t o t he move of  i t s  

of f i ce l ocat i on and st at i ng t hat :    

Ei senber g,  Wei gel ,  Car l son,  Bl au and Cl emens,  i nj ur y 
at t or neys.   We have moved t o 3732 West  Wi sconsi n 
Avenue.   Ever yt hi ng r emai ns t he same.   The same 
f r i endl y,  dedi cat ed st af f  t o hel p you,  i ncl udi ng t he 
same at t or neys,  medi cal  doct or ,  engi neer ,  par al egal s,  
speci al i st s,  i nvest i gat or s and suppor t  st af f .   Our  
number s r emai n t he same,  ( 414)  342- 1000.   We al l  
i nvi t e you t o st op i n and see our  br i ght ,  newl y 
r emodel ed of f i ces.   ( Emphasi s added) .  

¶27 On Mar ch 14,  2005,  At t or ney Wei gel  f i l ed a gr i evance 

agai nst  Al v i n Ei senber g,  asser t i ng t hat  At t or ney Ei senber g was 

cont act i ng c l i ent s of  t he f i r m i n v i ol at i on of  t he supr eme cour t  

r ul es.   The gr i evance r ef er r ed t o t he r est r i ct i ve covenant  i n 

t he Empl oyment  Agr eement .   
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¶28 On Apr i l  7,  2005,  At t or ney Ei senber g f i l ed sui t  i n 

Mi l waukee Count y Ci r cui t  Cour t  agai nst  t he f i r m and i t s 

shar ehol der s,  i ncl udi ng At t or ney Wei gel ,  asser t i ng c l ai ms f or  

br each of  cont r act ,  unf ai r  compet i t i on,  cont r act  i nt er f er ence,  

st at ut or y f al se adver t i s i ng,  and t hef t .   The f i r m f i l ed a 

count er cl ai m seeki ng t o enf or ce t he r est r i ct i ve covenant  agai nst  

At t or ney Ei senber g. 8  Meanwhi l e,  on May 12,  2005,  At t or ney 

Ei senber g f i l ed a gr i evance agai nst  At t or ney Wei gel  compl ai ni ng 

of  t he f i r m' s cont i nued use of  hi s name.   

¶29 I n subsequent  cor r espondence wi t h t he OLR,  At t or ney 

Wei gel  t ook t he posi t i on t hat  At t or ney Ei senber g was r et i r ed and 

mai nt ai ned t hat  t he f i r m was j ust i f i ed i n cont i nui ng t o use t he 

name Ei senber g as par t  of  t he f i r m' s name.   

¶30 The f i r st  count  of  t he OLR compl ai nt  al l eges t hat  by 

execut i ng an agr eement  wi t h a " non- compet e"  c l ause,  At t or ney 

Wei gel  v i ol at ed SCR 20: 5. 6( a) .   Supr eme cour t  r ul e 20: 5. 6( a)  

pr ovi ded t hat :  

A l awyer  shal l  not  par t i c i pat e i n of f er i ng or  
maki ng:  

 ( a)  a par t ner shi p or  empl oyment  agr eement  t hat  
r est r i ct s t he r i ght s of  a l awyer  t o pr act i ce af t er  

                                                 
8 The ci v i l  act i on was r esol ved by a set t l ement  pur suant  t o 

whi ch t he f i r m ceased usi ng t he name Ei senber g i n t he f i r m' s 
name and l et t er head.   I n accor dance wi t h t he set t l ement ,  t he 
f i r m f i l ed an amendment  wi t h t he Wi sconsi n Depar t ment  of  
Fi nanci al  I nst i t ut i ons changi ng i t s name t o Wei gel ,  Car l son,  
Bl au & Cl emens,  S. C.   The Of  Counsel  Agr eement  wi t h Donal d 
Ei senber g was t er mi nat ed i n December  2006 at  t he same t i me t he 
f i r m r eached t he agr eement  t o set t l e t he c i v i l  act i on wi t h 
At t or ney Al v i n Ei senber g.  



No.  2010AP1523- D   

 

12 
 

t er mi nat i on of  t he r el at i onshi p,  except  an agr eement  
concer ni ng benef i t s upon r et i r ement ;  .  .  .  .  

¶31 At t or ney Wei gel  acknowl edges t hat  t he St ock Redempt i on 

Agr eement  " r est r i ct s t he r i ght s of  a l awyer  t o pr act i ce af t er  

t er mi nat i on of  t he r el at i onshi p. "   However ,  At t or ney Wei gel  

ar gues t hat  t he c l ause does not  v i ol at e SCR 20: 5. 6( a)  because i t  

was an agr eement  " concer ni ng benef i t s upon r et i r ement . "   

At t or ney Wei gel  ar gues t hat  " [ e] ven t hough t he St ock Redempt i on 

Agr eement  st at es t hat  Ei senber g i s t o be empl oyed as an 

at t or ney,  t hat  was not  t he i nt ent  of  t he par t i es t o t he cont r act  

and t hey cl ear l y di d not  f ol l ow i t . "   At t or ney Wei gel  poi nt s t o 

var i ous aspect s of  At t or ney Ei senber g' s t est i mony wher e At t or ney 

Ei senber g descr i bed hi msel f  or  was descr i bed as havi ng 

" r et i r ed. "   At t or ney Wei gel  adds t hat  t he c l ause was added at  

At t or ney Ei senber g' s r equest  and cont ends t hat  t hi s i s a pur el y  

cont r act ual  di sput e,  c i t i ng SCR 20: 1. 17.    

¶32 The r ef er ee r ej ect ed At t or ney Wei gel ' s ar gument s 

f i ndi ng t hat  t he St ock Redempt i on Agr eement  does not  r ef er  or  

conf or m t o SCR 20: 1. 17.   The Agr eement  does not  use t he wor d 

" r et i r e"  and i t  di d not  pr ovi de t hat  At t or ney Ei senber g woul d 

cease t o pr act i ce l aw.   I ndeed,  t he r ef er ee f ound,  and t he 

r ecor d suppor t s t he f i ndi ng,  t hat  At t or ney Ei senber g cont i nued 

t o meet  wi t h c l i ent s and cont i nued t o ser ve as t he f ace of  t he 

f i r m i n t he same manner  as bef or e t he agr eement s wer e execut ed.    

¶33 We accept  t he r ef er ee' s f i ndi ngs of  f act  and her  

concl usi on t hat  t he non- compet i t i on c l ause i n t he Empl oyment  

Agr eement  v i ol at ed SCR 20: 5. 6( a) .   We agr ee t hat  whi l e At t or ney 
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Ei senber g may have want ed,  f or  some pur poses,  t o por t r ay hi msel f  

as r et i r ed or  semi - r et i r ed,  t hat  does not  t ur n t he Empl oyment  

Agr eement  i nt o a " r et i r ement  agr eement . "    

¶34 At t or ney Wei gel  has chal l enged t he r ef er ee' s f i ndi ng 

t hat  he was mot i vat ed by gr eed i n ent er i ng i nt o t he non- compet e 

agr eement ,  emphasi z i ng t hat  t he pr ovi s i on was i nser t ed at  t he 

i nsi st ence of  At t or ney Ei senber g' s at t or ney.   However ,  as t he 

r ef er ee f ound,  At t or ney Wei gel  aggr essi vel y sought  t o enf or ce 

t he non- compet e c l ause agai nst  At t or ney Ei senber g.   We accept  

t he r ef er ee' s f i ndi ngs,  and we agr ee t hat  t he execut i on of  and 

ef f or t s t o enf or ce t he non- compet e c l ause vi ol at ed 

SCR 20: 5. 6( a) .    

¶35 The second count  of  t he OLR compl ai nt  al l eged t hat  

At t or ney Wei gel  mi sl ed cl i ent s and t he publ i c by cont i nui ng t o 

use t he f i r m name " Ei senber g,  Wei gel ,  Car l son,  Bl au & Cl emens,  

S. C. "  cont r ar y t o SCRs 20: 7. 1( a) ( 1) ,  20: 7. 5( a) ,  and 20: 8. 4( c) .    

¶36 Supr eme cour t  r ul e 20: 7. 1( a) ( 1)  pr ovi ded:    

 A l awyer  shal l  not  make a f al se or  mi sl eadi ng 
communi cat i on about  t he l awyer  or  t he l awyer ' s 
ser vi ces.  A communi cat i on i s f al se or  mi sl eadi ng i f  
i t :  

 ( 1)  cont ai ns a mat er i al  mi sr epr esent at i on of  
f act  or  l aw,  or  omi t s a f act  necessar y t o make t he 
st at ement  consi der ed as a whol e not  mat er i al l y  
mi sl eadi ng;  .  .  .  .  
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¶37 Supr eme cour t  r ul e 20: 7. 5( a) 9 i n t ur n pr ovi ded,  i n 

per t i nent  par t ,  t hat  " [ a]  l awyer  shal l  not  use a f i r m name,  

l et t er head or  ot her  pr of essi onal  desi gnat i on t hat  v i ol at es Rul e 

7. 1. "   

¶38 Supr eme cour t  r ul e 20: 8. 4( c)  pr ovi ded t hat  i t  i s  

mi sconduct  f or  a l awyer  t o " engage i n conduct  i nvol v i ng 

di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on. "  

¶39 The cr ux of  t hi s c l ai m i s t hat  despi t e t he abr upt  

t er mi nat i on of  At t or ney Ei senber g' s r el at i onshi p wi t h t he f i r m 

and hi s r epeat ed demand t hat  t he f i r m cease usi ng hi s name,  

At t or ney Wei gel  i mpl i ed t o c l i ent s and t he publ i c t hat  At t or ney 

Al v i n Ei senber g was st i l l  associ at ed wi t h t he f i r m,  as evi denced 

by,  among ot her  t hi ngs,  adver t i s i ng t hat  t he " same l awyer s"  wer e 

wi t h t he f i r m,  adver t i s i ng t hat  " ever yt hi ng r emai ned t he same, "  

cont i nui ng t o di spl ay Al v i n Ei senber g' s memor abi l i a i n t he new 

of f i ce,  and af f i x i ng t he namepl at e " Mr .  Ei senber g"  on an of f i ce 

door .  

¶40 At t or ney Wei gel  asser t s t hat  t he f i r m " was f r ee t o 

empl oy Donal d S.  Ei senber g. "   That  i s not  t he i ssue.   The i ssue 

i s t he f i r m usi ng t he " of  counsel "  r el at i onshi p wi t h Donal d 

Ei senber g as a pr et ext  f or  cont i nui ng t o use t he name 

" Ei senber g"  as t he l ead name f or  a l aw f i r m f ounded by Al v i n 

Ei senber g af t er  t he abr upt  and cont ent i ous t er mi nat i on of  Al v i n 

                                                 
9 The capt i on of  Count  I I  of  t he compl ai nt  cont ai ned a 

scr i vener ' s er r or  i dent i f y i ng t he r ul e at  i ssue as 
SCR 20: 7. 5( c) ,  but  f oot not e 3 t o t he compl ai nt  cor r ect l y  
i dent i f i ed t he oper at i ve r ul e as SCR 20: 7. 5( a) .    
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Ei senber g' s r el at i onshi p wi t h t he f i r m.   At t or ney Wei gel  

cont i nued t o use " Ei senber g"  i n t he f i r m name af t er  Mar ch 10,  

2005,  t he dat e he concedes Al v i n Ei senber g was no l onger  an 

empl oyee of  t he f i r m. 10    

¶41 The r ef er ee f ound,  and we agr ee,  t hat  when f aced wi t h 

l osi ng t he name of  t he f i r m' s f oundi ng member ,  At t or ney Wei gel  

ent er ed i nt o an agr eement  wi t h anot her  Mr .  Ei senber g,  Donal d 

Ei senber g,  t o have a pr et ext  f or  cont i nui ng t o use Ei senber g i n 

t he f i r m' s name.   Donal d had no pr i or  r el at i onshi p wi t h t he f i r m 

and was not  an empl oyee,  much l ess a shar ehol der ,  of  t he f i r m.   

Thi s,  coupl ed wi t h adver t i s i ng t el l i ng t he publ i c t hat  " not hi ng 

had changed"  was mi sl eadi ng,  and we agr ee wi t h t he r ef er ee' s 

concl usi on t hat  t hi s conduct  v i ol at ed t he af or ement i oned r ul es 

of  pr of essi onal  conduct .  

¶42 The t hi r d count  of  t he OLR compl ai nt  i nvol ves t he 

payment  of  cer t ai n bonuses t o a par al egal .   The par al egal  has 

been empl oyed by t he f i r m si nce appr oxi mat el y 1990 and wor ks i n 

t he per sonal  i nj ur y pr act i ce as par t  of  a gr oup of  l awyer s and 

nonl awyer  assi st ant s r ef er r ed t o as t he " Wei gel  Team. "   She 

pr ovi des ser vi ces at  t he f i l e pr epar at i on and set t l ement  st ages 

of  cases.   At t or ney Wei gel  super vi ses t he Wei gel  Team.    

¶43 Some of  t he nonl awyer  per sonnel  empl oyed by t he f i r m,  

i ncl udi ng t hi s par al egal ,  ar e compensat ed on an " i ncent i ve"  or  

" bonus"  syst em.   The par al egal  i s  compensat ed f or  her  ser vi ces 

                                                 
10 On Febr uar y 16,  2005,  counsel  f or  t he f i r m conceded t hat  

as of  Mar ch 10,  2005,  " t he pr esent  owner shi p woul d be l egal l y 
r equi r ed t o cease usi ng t he name Al vi n H.  Ei senber g. "  
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as f ol l ows:  She i s pai d a base hour l y wage ( $7. 00 or  $7. 50 per  

hour )  pl us over t i me pay f or  wor k i n excess of  40 hour s per  week 

and on weekends,  as mandat ed by t he Fai r  Labor  St andar ds Act .   

¶44 I n addi t i on t o her  base pay,  t he par al egal  r ecei ves 

t wo f or ms of  bonus:   ( 1)  t hi r t y cent s per  t housand dol l ar s 

( t hr ee- t ent hs of  one per cent )  of  t he gr oss r ecover i es f r om 

per sonal  i nj ur y cases she wor ked on;  and ( 2)  a quar t er l y bonus 

consi st i ng of  $1, 500 pl us $250 per  t housand ( 25 per cent )  of  t he 

di f f er ence bet ween a weekl y aver age ( comput ed quar t er l y,  over  13 

weeks)  of  gr oss r ecover i es f r om per sonal  i nj ur y cases she wor ked 

on and her  weekl y goal  of  $127, 500 per  week.   

¶45 The OLR cont ends t hat  t hi s bonus ar r angement  

const i t ut es unl awf ul  f ee spl i t t i ng i n v i ol at i on of  

SCR 20: 5. 4( a) ( 3) ,  whi ch pr ovi ded t hat  a l awyer  or  l aw f i r m shal l  

not  shar e l egal  f ees wi t h a nonl awyer ,  except  t hat  " a l awyer  or  

l aw f i r m may i ncl ude nonl awyer  empl oyees i n a compensat i on or  

r et i r ement  pl an,  even t hough t he pl an i s based i n whol e or  i n 

par t  on a pr of i t - shar i ng ar r angement . "  

¶46 Supr eme cour t  r ul e 20: 5. 4 i s based on t he Amer i can Bar  

Associ at i on' s Model  Rul e 5. 4 whi ch " c l ear l y pr ohi bi t s f ee 

' spl i t t i ng'  wi t h par al egal s. "   See ABA Model  Gui del i nes f or  t he 

Ut i l i zat i on of  Par al egal  Ser vi ces ( 2004) .   The under l y i ng 

pur pose of  t he f ee- spl i t t i ng r ul e i s t o guar d t he pr of essi onal  

i ndependence of  a l awyer . 11  I t  seeks t o avoi d t he s i t uat i on 

                                                 
11 Comment  [ 1]  t o ABA' s model  r ul e 5. 4,  upon whi ch 

SCR 20: 5. 4 was based,  st at es:    
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wher e a nonl awyer  wi t h a f i nanc i al  st ake i n t he out come of  a 

case coul d i nf l uence how t hat  case i s handl ed,  f or  i nst ance by 

pr essur i ng t he l awyer  ei t her  t o set t l e f ast er  or  t o hol d out  f or  

mor e,  based on t he nonl awyer ' s f i nanci al  i nt er est .   

¶47 As a pr act i cal  mat t er ,  of  cour se,  a l aw f i r m' s pr of i t s 

r esul t  al most  ent i r el y f r om l egal  f ees.   So,  i n a sense,  even 

payi ng nonl awyer  empl oyees a sal ar y coul d,  t echni cal l y,  be 

v i ewed as a shar i ng of  f ees,  because f ees ar e t he f i r m' s sour ce 

of  r evenue.   See,  e. g. ,  Et hi cs Opi ni on 322 ( D. C.  Bar ,  Feb.  16,  

2004) .    

¶48 However ,  i t  i s  wel l  set t l ed t hat  a l awyer  may 

compensat e a nonl awyer  assi st ant  based on t he quant i t y and 

qual i t y of  t hei r  wor k and t he val ue of  t hat  wor k t o t he l aw 

pr act i ce.   Thus,  i n addi t i on t o r egul ar  compensat i on,  par al egal s 

and l egal  assi st ant s r out i nel y and pr oper l y r ecei ve 

di scr et i onar y mer i t - based bonuses or  bonuses based on t he 

over al l  success of  t he f i r m.   See,  e. g. ,  St at e Bar  of  Geor gi a 

For mal  Advi sor y Opi ni on No.  05- 4.   The et hi cal  i ssues ar i se when 

t he nonl awyer ' s compensat i on i s t i ed t oo di r ect l y t o speci f i c  

c l i ent s,  cases or  wor k per f or med by t he nonl awyer  such t hat  t he 

pr of essi onal  i ndependence of  t he l awyer  i s compr omi sed.  

                                                                                                                                                             
 The pr ovi s i ons of  t hi s Rul e expr ess t r adi t i onal  
l i mi t at i ons on shar i ng f ees.   These l i mi t at i ons ar e t o 
pr ot ect  t he l awyer ' s pr of essi onal  i ndependence of  
j udgment .   Wher e someone ot her  t han t he cl i ent  pays 
t he l awyer ' s f ee or  sal ar y,  or  r ecommends empl oyment  
of  t he l awyer ,  t hat  ar r angement  does not  modi f y t he 
l awyer ' s obl i gat i on t o t he c l i ent .   .  .  .    ( Emphasi s  
added) .    
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¶49 At t or ney Wei gel  ar gues t hi s bonus ar r angement  i s 

per mi ssi bl e,  asser t i ng t hat  i t  " i s  t i ed t o t he t ot al  per f or mance 

of  t he f i r m i n obt ai ni ng gr oss r ecover i es f or  al l  c l i ent s"  and 

t hat  i t  i s  " not  based upon speci f i c  f ees f r om speci f i c  cases. "  

At t or ney Wei gel  not es t he OLR f ai l ed t o show t hat  any speci f i c  

c l i ent  was af f ect ed by t hi s syst em.    

¶50 A Wi sconsi n case di r ect l y addr essi ng t he " f ee 

spl i t t i ng"  aspect  of  SCR 20: 5. 4 i s I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Van Cur a,  178 Wi s.  2d 612,  504 N. W. 2d 610 

( 1993) .   Ther e,  we r ul ed t hat  i t  was i mper mi ss i bl e f or  a l aw 

f i r m t o ent er  i nt o an agr eement  wher eby a consul t i ng f i r m woul d 

f i nance a l aw f i r m' s pr oduct  l i abi l i t y  l i t i gat i on i n r et ur n f or  

hal f  of  t he f ees t he l aw f i r m col l ect ed f r om any pr oduct s 

l i abi l i t y  l i t i gat i on.   Thi s case i s f act ual l y di st i ngui shabl e 

and pr ovi des mi ni mal  gui dance t o pr act i t i oner s r egar di ng whet her  

t hi s par t i cul ar  bonus syst em i s per mi ssi bl e.  

¶51 A r evi ew of  et hi cs deci s i ons f r om ot her  j ur i sdi ct i ons 

i ndi cat es t hat  " t he l i ne bet ween t he pr ohi bi t ed shar i ng of  l egal  

f ees wi t h a nonl awyer  and a per mi ssi bl e compensat i on pl an based 

on pr of i t - shar i ng i s not  c l ear l y demar cat ed. "   See Et hi cs 

Opi ni on 322 ( D. C.  Bar ,  Feb.  16,  2004) .    

¶52 Gener al l y,  bonuses ar e deemed per mi ssi bl e wher e t he 

bonus i s not  t i ed t o f ees gener at ed f r om a par t i cul ar  case or  

c l ass of  cases f r om a speci f i c  c l i ent .   See,  e. g. ,  Phi l adel phi a 

Bar  Ass' n Pr of .  Gui dance Comm. ,  Op.  2001- 7 ( Jul y 2001) ;  Va.  St .  

Bar  St andi ng Comm.  of  Legal  Et hi cs,  Op.  885 ( Mar .  11,  1987)  ( a 
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nonl awyer  may be pai d based on t he per cent age of  pr of i t s f r om 

al l  f ees col l ect ed by t he l awyer ) .  

¶53 By cont r ast ,  a Fl or i da et hi cs commi t t ee concl uded t hat  

" [ b] onuses t o non- l awyer  empl oyees cannot  be cal cul at ed as a 

per cent age of  t he f i r m' s f ees or  of  t he gr oss r ecover y i n cases 

on whi ch t he non- l awyer  wor ked. "   See Fl or i da Et hi cs Opi ni on 

89- 4 ( emphasi s suppl i ed) ;  see al so Mat t er  of  St r ut her s,  877 P. 2d 

789 ( Ar i z.  1994)  ( an agr eement  t o gi ve t o nonl awyer  al l  f ees 

r esul t i ng f r om nonl awyer ' s debt  col l ect i on act i v i t i es 

const i t ut es i mpr oper  f ee spl i t t i ng) ;  Fl or i da Bar  v.  Shapi r o,  413 

So.  2d 1184 ( Fl a.  1982)  ( payment  of  cont i ngent  sal ar y t o 

nonl awyer  based on t ot al  amount  of  f ees gener at ed i s i mpr oper ) ;  

St at e Bar  of  Mont ana,  Op.  95- 0411 ( 1995)  ( l awyer  pai d on 

cont i ngency basi s f or  debt  col l ect i on cannot  shar e t hat  f ee wi t h 

a nonl awyer  col l ect i on agency t hat  wor ked wi t h l awyer ) .   

¶54 The OLR cont ends t he bonus ar r angement  i n t hi s case i s 

pr obl emat i c i n sever al  r espect s.   I t  i nvol ves t he spl i t t i ng of  

r evenues and t he OLR cont ends " t hat  i t  has not hi ng t o do wi t h 

pr of i t s such t hat  i t  does not  f al l  wi t hi n t he pr of i t - shar i ng 

saf e har bor . "   The OLR not es t he par al egal  i s  ent i t l ed t o a 

bonus i f  she meet s cer t ai n goal s——whet her  or  not  t he f i r m was 

pr of i t abl e——and t hat  t he payment  t o t he nonl awyer ,  al t hough 

comput ed on t he basi s of  a c l i ent ' s gr oss r ecover y,  comes out  of  
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t he cont i ngent  f ee ear ned by t he f i r m. 12  The OLR expl ai ns t hat  

i f  t he di st r i but i on of  t he c l i ent ' s gr oss r ecover y i s v i ewed as 

a pi e char t ,  and i f  t he f i r m i s ent i t l ed t o a one- t hi r d 

per cent age of  t he gr oss r ecover y,  whi ch i s t ypi cal  i n 

cont i ngency cases,  t he nonl awyer  get s an appr oxi mat e one per cent  

s l i ce of  t he f ee,  of f  t he t op,  bef or e expenses,  pr i or  t o any 

comput at i on of  " pr of i t , "  t hat  i s ,  t ot al  r evenues l ess t ot al  

expenses on a f i r m- wi de basi s.   

¶55 We do not  per cei ve a mat er i al  et hi cal  di st i nct i on 

bet ween pr of i t - shar i ng and r evenue- shar i ng f or  pur poses of  t hi s  

bonus cal cul at i on.   The et hi cal  consi der at i ons ar e t he same.   

¶56 The pot ent i al  et hi cal  concer n her e st ems f r om t he f act  

t hat  t he empl oyee' s bonus i s based upon net  pr of i t s of  a 

speci f i c  l aw pr act i ce ar ea,  r at her  t han upon t he net  pr of i t s of  

t he l aw f i r m' s ent i r e pr act i ce.    

¶57 To det er mi ne whet her  t hi s bonus syst em r uns af oul  of  

SCR 20: 5. 4 we consi der  t he or i gi nal  i nt ent  of  r ul e,  whi ch i s t o 

pr ot ect  a l awyer ' s exer ci se of  i ndependent  pr of essi onal  

j udgment .   Ar guabl y,  a par al egal  al ways has some i nt er est  i n 

maxi mi zi ng t he l awyer ' s f ee i ncome because t he par al egal  

                                                 
12 Ther e i s a pot ent i al  et hi cal  concer n i f  t he par al egal  

bonus i s v i ewed as comi ng di r ect l y out  of  t he c l i ent ' s gr oss 
r ecover y and not  out  of  t he at t or ney' s f ee.   Thi s coul d 
const i t ut e f aci l i t at i ng a nonl awyer  r ecei v i ng a cont i ngent  f ee 
f r om t he cl i ent .   See Ber gant zel  v.  Ml ynar i k,  619 N. W. 2d 309,  
312- 18 ( I owa 2000)  ( agr eement  ent i t l i ng nonl awyer  t o cont i ngent  
f ee f or  negot i at i ng an under i nsur ed mot or i st  ( UI M)  c l ai m 
const i t ut ed unaut hor i zed pr act i ce of  l aw and coul d not  be 
enf or ced) .  
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i ndi r ect l y r ecei ves compensat i on gener at ed f r om at t or ney' s f ees 

whi ch ar e,  t hemsel ves,  gener at ed by r ecover i es by c l i ent s.   I n 

t hat  r espect ,  however ,  t he par al egal  i s  no di f f er ent  t han ever y 

nonl awyer  empl oyee of  ever y l aw f i r m whose i ncome i s pr i nci pal l y 

der i ved f r om cont i ngent  f ee r ecover i es.   

¶58 We do not  have speci f i cs about  t he number  of  cases 

t hi s par al egal  wor ks on,  but  t he r ecor d i ndi cat es t hi s i s a hi gh 

vol ume l egal  pr act i ce.   Based on t he evi dence pr esent ed we f i nd 

no i ndi cat i on t hat  t he par al egal  woul d be i nt er f er i ng wi t h t he 

l awyer ' s i ndependent  j udgment .   We emphasi ze t hat  t he l aw f i r m 

has a gener al  dut y,  and t he par al egal ' s l awyer - super vi sor  has a 

speci f i c  dut y,  t o ensur e t hat  t he par al egal ' s conduct  i s 

compat i bl e wi t h t he et hi cal  obl i gat i ons of  l awyer s.   However ,  we 

concl ude t hat  t he r ul e,  as dr af t ed,  does not  pr ecl ude t he bonus 

st r uct ur e descr i bed i n t hi s case.   Accor di ngl y,  we di smi ss t he 

t hi r d count  of  t he compl ai nt  r el at ed t o t he bonus st r uct ur e used 

t o compensat e cer t ai n par al egal s.    

¶59 We t ur n t o t he appr opr i at e di sci pl i ne f or  At t or ney 

Wei gel ' s mi sconduct .   The r ef er ee r ecommended a 60- day 

suspensi on based on her  f i ndi ngs and concl usi on t hat  t he OLR had 

pr oved al l  t hr ee of  t he count s al l eged i n t he di sci pl i nar y 

compl ai nt .   She not ed t hi s case i ncl uded cer t ai n aggr avat i ng 

f act or s such as mul t i pl e v i ol at i ons,  At t or ney Wei gel ' s 

subst ant i al  exper i ence i n t he pr act i ce of  l aw,  and At t or ney 

Wei gel ' s r ef usal  t o acknowl edge wr ongdoi ng.   The r ef er ee,  qui t e 

pr oper l y,  di d not  consi der  t he pr i or  di sci pl i ne because i t  was 

r emot e i n t i me.   Upon our  i ndependent  r evi ew of  t he r ecor d and 
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t he speci f i c  f act s of  t hi s case,  we ar e per suaded t hat  a publ i c 

r epr i mand i s suf f i c i ent  t o achi eve t he goal s of  at t or ney 

di sci pl i ne.   Al t hough we ar e per suaded a suspensi on i s not  

necessar y t o pr ot ect  t he publ i c and t he j udi c i al  syst em i n t hi s 

i nst ance,  At t or ney Wei gel  i s  admoni shed t hat  a publ i c r epr i mand 

shoul d not  be i nt er pr et ed as i ndi cat i ng t hi s cour t  i s  unt r oubl ed 

by hi s mi sconduct .   We concl ude f ur t her  t hat  At t or ney Wei gel  

shoul d be r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y 

pr oceedi ng,  whi ch ar e $17, 447. 28 as of  Januar y 20,  2012.   No 

r est i t ut i on was sought  and none i s or der ed i n t hi s pr oceedi ng.  

¶60 I T I S ORDERED t hat  Joseph W.  Wei gel  i s  publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .  

¶61 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Joseph W.  Wei gel  shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and Joseph W.  Wei gel  has 

not  ent er ed i nt o a payment  pl an appr oved by t he Of f i ce of  Lawyer  

Regul at i on,  t hen t he Of f i ce of  Lawyer  Regul at i on i s aut hor i zed 

t o move t hi s cour t  f or  a suspensi on of  t he l i cense of  Joseph W.  

Wei gel  t o pr act i ce l aw i n Wi sconsi n.  
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¶62 ANN WALSH BRADLEY,  J.    (dissenting).  Today t he 

maj or i t y i nt er pr et s SCR 20: 5. 4( a)  t o al l ow f ee spl i t t i ng on 

par t i cul ar  cases wi t h nonl awyer  empl oyees.   Because I  bel i eve 

t hat  t hi s i nt er pr et at i on i s cont r ar y t o bot h t he pur pose of  t he 

r ul e and t o t he i nt er pr et at i on of  s i mi l ar  or  i dent i cal  f ee-  

spl i t t i ng r ul es enact ed i n ot her  st at es,  I  r espect f ul l y di ssent .  

¶63 The cour t  i s  asked t o r evi ew t hr ee count s of  al l eged 

mi sconduct .   I n r egar d t o t he f i r st  t wo count s set  f or t h i n t he 

compl ai nt ,  t he maj or i t y accept s t he r ecommendat i on of  t he 

r ef er ee and concl udes t hat  At t or ney Wei gel  shoul d be 

di sci pl i ned.   I  agr ee.  

¶64 However ,  t he maj or i t y f ur t her  concl udes t hat  t he t hi r d 

count ,  i nvol v i ng t he bonus st r uct ur e used t o compensat e cer t ai n 

nonl awyer  empl oyees,  shoul d be di smi ssed.   I t  det er mi nes t hat  

t he compensat i on scheme used i n t hi s case does not  v i ol at e t he 

f ee- spl i t t i ng r ul e,  SCR 20: 5. 4( a) .   I t  i s  her e t hat  I  par t  ways 

wi t h t he maj or i t y.   

¶65 Supr eme cour t  r ul e 20: 5. 4( a) ,  whi ch i s based on an ABA 

model  r ul e,  pr ohi bi t s l awyer s or  l aw f i r ms f r om shar i ng l egal  

f ees wi t h nonl awyer s.   An except i on al l ows,  however ,  t hat  t hey 

" may i ncl ude nonl awyer  empl oyees i n a compensat i on or  r et i r ement  

pl an,  even t hough t he pl an i s based i n whol e or  i n par t  on a 

pr of i t - shar i ng ar r angement . "   SCR 20: 5. 4( a) ( 3) . 1 

                                                 
1 The l anguage of  SCR 20: 5. 4( a) ( 3)  was not  af f ect ed by t he 

changes t o Chapt er  20 whi ch became ef f ect i ve on Jul y 1,  2007.   
See S.  Ct .  Or der  04- 07,  2007 WI  4,  293 Wi s.  2d xv,  726 N. W. 2d 
Ct . R- 45 ( ef f .  Jul y 1,  2007) .  
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¶66 The under l y i ng pur pose of  t he r ul e i s t o guar d t he 

pr of essi onal  i ndependence of  t he l awyer .   As t he maj or i t y 

cor r ect l y not es,  " et hi cal  i ssues ar i se when t he nonl awyer ' s 

compensat i on i s t i ed t oo di r ect l y t o .  .  .  wor k per f or med by t he 

nonl awyer  such t hat  t he pr of essi onal  i ndependence of  t he l awyer  

i s compr omi sed. "   Maj or i t y op. ,  ¶48.   A per son ent i t l ed t o a 

por t i on of  a l awyer ' s f ees may at t empt  t o i nf l uence t he l awyer ' s 

act i v i t i es so as t o maxi mi ze t hose f ees.   Rest at ement  ( Thi r d)  of  

The Law Gover ni ng Lawyer s § 10 cmt .  b ( 2000) .  

¶67 A r evi ew of  et hi cs opi ni ons f r om ot her  st at es wi t h a 

s i mi l ar  or  i dent i cal  f ee- spl i t t i ng r ul e i ndi cat es t hat  t he r ul e 

per mi t s cer t ai n bonuses t o nonl awyer  empl oyees.   For  i nst ance,  

t he St at e Bar  of  Geor gi a det er mi ned t hat  l awyer s may pay a 

mont hl y bonus t o nonl awyer  empl oyees based on t he over al l  

success of  t he f i r m.   See St at e Bar  of  Geor gi a For mal  Advi sor y 

Op.  05- 4 ( 2007) .   Anot her  et hi cs commi t t ee det er mi ned t hat  a l aw 

f i r m coul d compensat e a nonl awyer  based on a per cent age of  t he 

f i r m' s net  pr of i t s of  a speci f i c  l aw pr act i ce ar ea.   See 

Mi chi gan Et hi cs Op.  RI - 143 ( 1992) .   

¶68 However ,  " compensat i ng nonl awyer  empl oyees based on a 

per cent age of  t he l egal  f ees gener at ed i n t he par t i cul ar  mat t er s 

on whi ch t he nonl awyer  wor ked has been hel d i mper mi ssi bl e. "   

Rest at ement  ( Thi r d)  of  The Law Gover ni ng Lawyer s § 10 cmt .  e.   

See,  e. g.  Ut ah St at e Et hi cs Advi sor y Op.  Comm. ,  Op.  02- 07 ( 2002)  

( l awyer s or  l aw f i r ms may not  compensat e nonl awyer s wi t h bonuses 

t hat  ar e " t i ed t o speci f i c  f ees f r om a par t i cul ar  case" ) ;  

Phi l adel phi a Bar  Ass' n Pr of .  Gui dance Comm. ,  Op.  2001- 7 ( 2001)   
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( bonus i s per mi ssi bl e " pr ovi ded t hat  t he bonus i s not  t i ed t o or  

cont i ngent  on t he payment  of  a f ee f r om a par t i cul ar  case or  

speci f i c  c l ass of  cases" ) ;  Nor t h Car ol i na St at e Bar ,  Op.  RPC 147 

( 1993)  ( nonl awyer  bonus i mper mi ssi bl e because i t  was " cal cul at ed 

based upon a per cent age of  t he i ncome t he f i r m der i ves f r om 

l egal  mat t er s on whi ch t he par al egal  has wor ked" ) .  

¶69 The maj or i t y r ef l ect s t hat  i n addi t i on t o her  base 

pay,  t he par al egal  at  i ssue r ecei ved " t hi r t y cent s per  t housand 

dol l ar s ( t hr ee- t ent hs of  one per cent 2)  of  t he gr oss r ecover i es 

f r om per sonal  i nj ur y cases she wor ked on. "   Maj or i t y op. ,  ¶44.  

¶70 The OLR cont ends t hat  t hi s bonus ar r angement  

const i t ut es unl awf ul  f ee spl i t t i ng under  SCR 20: 5. 4.   I t  

expl ai ns:  

Whet her  or  not  t he Fi r m was at  any t i me pr of i t abl e,  
[ t he par al egal ]  was ent i t l ed t o r ecei ve t hr ee- t ent hs 
of  one per cent  of  t he c l i ent s ’  gr oss r ecover i es i n t he 
per sonal  i nj ur y cases she wor ked on.   Wei gel ' s  
asser t i on t hat  t he bonus i s not  based upon " speci f i c 
f ees f r om speci f i c  cases"  i s mer e semant i cs .  .  .  .  

¶71 I n i t s ar gument ,  t he OLR emphasi zes t hat  t he payment  

t o t he nonl awyer ,  al t hough comput ed on t he basi s of  a c l i ent ' s 

gr oss r ecover y,  comes out  of  t he cont i ngent  f ee ear ned by t he 

f i r m.   I t  descr i bes t he f ee as f ol l ows:  " .  .  .  v i ewi ng t he 

di st r i but i on of  t he c l i ent ' s gr oss r ecover y as a pi e char t ,  i f  

t he Fi r m i s ent i t l ed t o a one- t hi r d per cent age of  t he gr oss 

r ecover y,  t he nonl awyer  get s an appr oxi mat e one per cent  s l i ce of  

t he f ee,  of f  t he t op,  bef or e expenses,  pr i or  t o any comput at i on 

                                                 
2 I t  i s  uncl ear  f r om t he r ecor d whet her  t he per cent age used 

by t he maj or i t y opi ni on i s cor r ect .   However ,  f or  consi st ency we 
use t he per cent age as set  f or t h by t he maj or i t y.  
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of  ' pr of i t , '  t hat  i s ,  t ot al  r evenues l ess t ot al  expenses on a 

Fi r m- wi de basi s. "  

¶72 I  f i nd t he ar gument  of  t he OLR per suasi ve.   I t  i s  

consi st ent  wi t h t he concl usi ons of  t he ot her  j ur i sdi ct i ons 

r ef er enced above whi ch have i nt er pr et ed si mi l ar  or  i dent i cal  

r ul es based on t he ABA model  code.   Ther ef or e,  I  det er mi ne t hat  

a f or mul a,  as used her e,  t hat  compensat es nonl awyer  empl oyees 

based on a per cent age of  t he l egal  f ees gener at ed i n t he 

par t i cul ar  mat t er s on whi ch t he nonl awyer  wor ked,  v i ol at es bot h 

t he pur pose and t he pl ai n pr ohi bi t i on set  f or t h i n SCR 20: 5. 4.   

Accor di ngl y,  al t hough I  j oi n t he maj or i t y i n f i ndi ng vi ol at i ons 

as t o count s 1 and 2,  I  r espect f ul l y di ssent  as t o t he di smi ssal  

of  t he t hi r d count .   

¶73 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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